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450 % = ; Tenant’s Invitee Injured in Fall_—An invitee at the home of defend- 
‘uck ant’s tenant was allowed damages for injuries sustained in a fall, 
ces- ae caused by the collapse of a decayed step, where there was an 
‘PP. ' express covenant to repair (Scholey v. Steele, Calif. Dist. Ct. of 
. ae App., {{ 404,257). 
pe- as SEES Window Washer Killed in Fall from Window.—Defendant’s failure 
rom Rae to comply with a statute, requiring safety devices to be installed 
tion Sta for the protection of window washers, was the proximate cause of 
ver- : Sn the plaintiff’s fatal injury (Pollard, Admx. v. Trivia Bldg. Corp., 
dmr, S N. Y. Ct. of App., 404,258). 
62). 3 Non-joinder of Parties—In an action by a tenant for injuries sus- 
. ° Ses tained when she pierced her hand with thorns from a barberry 
aaa _Please Route to: Rae bush along the walk used for ingress and egress to the building, 
ined Sua it was held that the injured person could elect to sue without join- 
; he Bay las “ing all owners (Katz v. Preston et al., Ohio Court of Appeals, 
al, : J} 404,259). 
ae Spider in “Coca Cola.”—Plaintiff was allowed to recover damages 
; since he made out a prima facie case by proving that before he 
wt : drank the contents of a bottle of “Coca Cola”, which contained a 
"aa spider, he was in good health and immediately thereafter, he be- 
- came ill (Smith v. Coca Cola Bottling Co. of Pa., Pa. Superior Ct., 
— 1 404,254). 
™ Trichinae Larvae in Pork.—Plaintiff was not allowed recovery where 
dant it was found that the trichinae larvae in pork, purchased by plain- 
held = tiff from defendant, would have been destroyed by proper cooking 
| re- ie Be (Leonardi et al. v. The Habermann Provision Co., Ohio Ct. of App., 
varts T 404,255). 
Hotel Guest Pushed Down Stairway.—The shoving by an unknown 
Hons person was the proximate cause of plaintiff’s fall down the stair- 
were way of defendant’s hotel, and plaintiff was denied recovery for 
rdict damages for resulting injuries because defendant-hotel was free 
lling eS from negligence (Robinson v. Gunter Hotel Corp., Tex. Ct. of Civil 
ched . App., 404,260). 
— Student Injured in Fall on Fire Escape.—The court found, in an action 
em for damages for injuries sustained by a student falling on a fire 
| aa Sees escape, that defendant could have foreseen the result of its failure 
d to to repair the door leading to a fire escape on the school playground 
and = (Miller, etc. v. The Board of Education, Union-Free School, District 
. car & No. 1, of Town of Albion et al., N. Y. Ct. of App., | 404,261). 
865). Milk Bottle Breaking.—Plaintiff was denied recovery where she failed 
oil to prove specific facts tending to show that the milk bottle, which 
| a broke while plaintiff was carrying it, was in a defective condition 
in (Honea, etc. v. City Dairy, Inc., Calif. Supreme Ct., | 404,256). 
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THE INSURANCE LAW JOURNAL 


* FIRE * 


Delinquent Assessments.—It was not necessary for a mutual 
fire association to cancel a policy in order to be relieved of 
liability for the loss of plaintiff's dwelling during the period 
of delinquency when he failed to pay assessments after re- 
ceiving three notices, since the by-laws clearly stated that a 
policyholder who failed to pay a levied assessment could not 
recover for a loss sustained during a period of delinquency 
(Elliott v. The Farmers Mutual Fire Ins. Assn. of Black Hawk 
County, lowa Supreme Ct., {| 300,948). 


*% LIFE x 


Trust Indenture.—Since a trust indenture purporting to change 
the beneficiary to a trustee was never delivered, either to the 
trustee or to the cestui, an irrevocable trust was not created, 
and the trustee’s interest as beneficiary was subject to the 
terms of the policy under which, without his consent, the 
insured could again change the beneficiary (Silbert v. The 
Equitable Life Assur. Soc. of the United States et al., Mass. 
Supreme Jud. Ct., J 503,448). 


Creditor’s Right to Premiums.—The payment of almost fifty 
per cent of the income of an insolvent insured for life insur- 
ance amounted to a constructive fraud and his creditors were 
entitled to recover the amount of the premiums so paid (The 
John Weenink & Sons Co. et al. v. Blahd et al., Ohio Ct. of 
App., § 503,446). 

Concealment of Material Facts.—When the insured failed to 
inform the insurer that she visited a physician between the 
time of her application and the delivery of the policy, con- 
cealing the discovery that she had a duodenal ulcer was a 
breach of a condition precedent which voided the policy 
(Glickman, Admx. v. New York Life Ins. Co., N. Y. Ct. of 
App., { 503,453). Cancer Operations.—An industrial policy 


was declared void because, although the physician who had 
performed several operations to remove cancerous growths on 
the palate did not tell the insured of the nature of his dis- 
ease, the insured deliberately answered the application ques- 
tion as to illness by stating that he had only been ill with 
childhood diseases (National Life & Acc. Ins. Co. v. Atha, Ga. 


Ct. of App., $503,449). Eye Injury.—Since the application 
was made part of the contract of insurance the false assertions 
of the insured that he was merely near-sighted, when he 
actually suffered from a serious eye disease which later 
blinded him, were held to be warranties, and a Missouri 
court concluded that it was not necessary to show fraudu- 
lent intent in order to justify a verdict for the insurer (Ett- 
man v. Federal Life Ins. Co., U. S. C. C. A., 8th C., 7 503,454). 

False Answers Inserted by Agent.—Although an insured may 
not, by parol evidence, impeach his statements in an application 
which has become part of the contract of insurance by 
stipulation, since the insurer failed to object to the admission 
of evidence that its agent inserted the false answers, a ver- 
dict for the insured was upheld (Gillan v. The Equitable Life 
Assur. Soc., Neb. Supreme Ct., J 503,451). 

Truck Used as Pleasure Car.—A policy limiting liability to in- 
juries sustained while riding in a pleasure car did not cover 
the death of the insured who was killed while riding in a 
Ford Pick-Up Truck used almost exclusively for pleasure 
(Spence v. Washington Natl. Ins. Co., Ill. App. Ct., ] 503,447). 


Proof of Disability—Requirements as to proof of permanent 
and total disability due to diabetes and dementia praecox 
were met when, to questions on the company form relative 
to the permanence of the disability, the doctor wrote “indefi- 
nite” (Stuhlbarg v. Metropolitan Life Ins. Co., Ohio Ct. of App., 
{ 503,450). 

Reinstatement of Policy.—The insured’s failure to disclose in 
his application for reinstatement that he consulted a doctor 
once for constipation and three times for a common head 
cold did not constitute a misrepresentation, material or other- 
wise (The Equitable Life Assur. Soc. of the U. S. v. Milman 
et al., N. Y. Ct. of App., J 503,452). 

Forged Application.—An agent's filling out of an application 
and signing the insured’s name was not forgery, since the 
insured’s later acceptance of the policy was a ratification of 
the agent’s acts, which were not fraudulently intended, but 
were merely high-pressure salesmanship (Qualls v. Colum- 
bian Mutual Life Ins. Co., Tenn. Ct. of App., J 503,455). 
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% AUTOMOBILE *% 


Insurance Questions.—The insurer’s demurrer to plaintiff's di- 
rect action for personal injuries sustained while riding in the 
insured’s taxicab was sustained, since neither the liability 
policy contemplated such an action nor did the ordinance 
requiring the carrier to have insurance give such a right 
(Lang v. Underwriters at Lloyd’s, London, Kan. Supreme Ct., 
{| 707,869). Validity of Assessment.—A decree entered in liq- 
uidation proceedings of a mutual insurance company author- 
izing an assessment of 100 per cent was binding on a 
policyholder in North Carolina even though he was not 
joined as a party to the proceedings in which the levy was 
authorized (Miller, Recr. v. Barnwell Bros., Inc.,U. S.C. C.A,, 
4th C., J 707,876). 


Soldiers’ and Sailors’ Civil Relief Act——A stay or continuance 
of proceedings was refused defendant, a member of the 
navy whose defense was being conducted by his liability 
insurer, since his ability to conduct the defense was not 
materially affected by his military service and there was 
justification for the belief that the insurer was attempting 
to use the act for its own protection (Johnson v. Johnson, 
Calif. Dist. Ct. of App., f 707,872). 


Children Injured.—Since whether or not the child was con- 
tributorily negligent in crossing the street and being struck 
by defendant’s car was a question of fact for the jury, the 
Appellate Division erred in holding that the child was guilty 
of contributory negligence as a matter of law (Schuvart, etc., 
et al. v. Werner, N. Y. Ct. of App., 1 707,875). Playing in 
Gutter.—A ten-year-old boy recovered for injuries sustained 
when he was struck by defendant’s car as he played in a 
gutter, since defendant was negligent in failing to slacken 
his speed or signal and the child had a right to rely upon 
defendant’s taking proper precautions to save him when the 
street was 34 feet wide and the view unobstructed (Holden 
v. Bloom, Mass. Supreme Jud. Ct., J 707,880). 


Governmental Liability—Plaintiff’s claim for her decedent's 
death which allegedly resulted from a defect in the high- 
way was dismissed, but a dissenting opinion stated that even 
if it were assumed that the decedent was intoxicated at the 
time of the collision there was no proof that any act of his 
contributed in the slightest degree to the accident (Crane, 
Admx. v. The State of New York, N. Y. Ct. of App., ¥ 707,874). 
Depressions in Street.—Plaintiff recovered for personal in- 
juries sustained when she was thrown from the rear seat of 
an automobile when it struck a series of depressions in a 
street, since there had been a dedication of the street by 
reason of common convenience and necessity (Kenneson v. 


The City of Bridgeport, Conn. Supreme Ct. of Err., §[ 707,871). 


Collisions with Trucks.—Plaintiifs recovered for personal inju- 
ries sustained when the car in which they were riding col- 
lided with defendant's trailer which was overturned across the 
highway, since defendant’s driver was guilty of negligence 
as to speed and lookout before the trailer overturned, which 
was the proximate cause of the subsequent injuries to plain- 
tiffs (Porter et al. v. Signal Trucking Service, Lid., et al., Calif. 
Dist. Ct. of App., 707,873). Sideswiping Bicyclist.—An ad- 
ministrator recovered for the death of his decedent, who, as 
he was riding his bicycle along the highway, was sideswiped 
by defendants’ passing truck (Melton, Admr. v. Heaton et al., 
Ill. App. Ct., 707,877). Stopped on Pavement.—Plaintiff 
recovered for personal injuries sustained when, in an attempt 
to pass at night, he drove into defendant’s stopped or slowly 
starting truck which was over the center line of the highway 
(Jenisek v. Riggs, Ill. App. Ct., J 707,879). Trolley Car and 
Truck.—An administratrix recovered for the death of her 
decedent when the truck which he was driving was struck 
by defendants’ trolley car at a crossing, since the statutory 
signals were not given and the trolley car was travelling 
forty miles per hour through the dusk without the headlight 
on (Wood, Admx. v. Atlantic City & Shore R. R. Co. et al, 
N. J. Supreme Ct., J 707,870). 


Host’s Liability.—Since defendant was bound by his admission 
that he fell asleep at the wheel at the time the car left the 
road and overturned, he was guilty of gross negligence, an 
the trial court erred in refusing to direct a verdict in favor 
of the injured guest and her husband (Tennes et al. v. Tennes, 
Ill. App. Ct., J 707,878). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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